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Dear Ms. Searcy

Transmitted herewith, on behalf of the National ITFS Association,
are the original and five (5) copies of its Comments in the above­
referenced docket.

Should you have any questions with
please contact the undersigned.
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jll'tbttal ~ommunitations ~ommission

In re )
)

Amendment of Part 74 of the )
Commission's Rule. Governinq Use )
of the Frequencies in the )
Instructional Television Fixed Service )

To: The Commission

COMMENTS

MK Docket No. 93-10~

The National ITFS Association ("NIA"), throuqh its attorney,

files Comments in the above-captioned proceedinq urqinq the

Commission to exerci.e qreat care and caution in its implementation

of the so-called "channel loadinq" concept. In support thereof,

NIA offers the followinq:

BACKGROUND

1. NIA is a national association of more than 60 educators

in 26 states and the District of Columbia who are usinq

Instructional Television Fixed Service ("ITFS") frequencies to

provide educational services to students enrolled in for-credit

courses in elementary, secondary, colleqe, post-qraduate and career

traininq. They include public, private, and parochial schools,

community and junior colleqes, public and private universities,



non-profit corporations.

2. The purpose of the organization is to promote the

effective use of the ITFS spectrum for its intended educational use

and to ecouraqe and assist potential user institutions to develop

local or reqional instructional networks usinq ITFS. In addition,

the Association, throuqh a quarterly newsletter, keeps its members

informed as to requlatory and jUdicial decisions affectinq the

industry, and presents article of interest to educators qenerally

involved in "distance learninq'.

3. NIA is an active participant in proceedinqs before the

Commission, havinq filed Comments in every Docket affectinq ITFS

since 1984. NIA has been, and remains, a believer in the concept

of an informed workinq partnership with the wireless cable industry

as a way to promote investment in educational facilities. 1 In

support of that belief, NIA frequently finds itself urqinq care and

caution in various Rule Making proceedinqs when the balance in the

partnership seems imperiled. In the instant case , we are not

concerned so much with channel loadinq R§X A§, but the fear that

the concept will lead (80me 8ay inevitably) to ~ facto

reallocation of up to 3 out of every 4 presently allocated ITFS

channels and an effective end of the partnership with the wireless

industry.

1 In pursuit of an effective partnership, NIA has agreed to
meet with representatives of the Wireless Cable Association (WCA)
to see if we can find points of co..on qround to be filed in the
Reply staqe of this docket.
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THE FEAR OF REALLOCATION

4. As we have already observed in the past with the 12/20

hour minimum schedule and channel lIlappinq, what is permitted by the

FCC to be offered often becomes the all but non-neqotiable standard

which an educator must accept. In truth, access to a sinqle

channel to deliver educational proqramminq may be enouqh to meet

the needs of some, if not many, educators. Indeed, if an educator

were to insist on the simultaneous use of two or more channels from

the beqinninq, the partnership with the wireless operator may never

qet off the qround. What is needed is a clear and unequivocal

position of the FCC, to be clearly and unequivocally stated in

every excess capacity lease approved by the Commission, that tbA

educator has a right of unrestricted access to all channels of

which it il the licensee. Further, it must also be clear that this

riqht cannot be barqained away or altered in any way. This accesl

to additional channels may be Subj ect to a reasonable notice

provision, presumably not to exceed the one year notice now

required for seekinq additional hours for educational proqramainq.

It must also be subject to the "no penalty" provision as that is

now applied to the recapture concept.

5. Without this fundamental concept at the heart of the

requlatory scheme, there is qreat fear that widespread use of

channel loadinq will lead to a proposal for real reallocation ot

up to 75' of the ITFS spectrum. After all, in the instant rule

makinq, the Commission finds it "senseless to prohibit



loading." How "senseless" will it see. in the future to require an

educator to bear the burden of being the licensee, with all of the

obligations and responsibilities that implies, of facilities it

does not use, over which it has no effective control and to which

-it has either no right of access or a crippled right of access.

Proponents of such a change will argue that the threat of such

access, together with the financial burden of supporting an

educational partner, are hindering the wireless industry from

becoming an effective competitor with the conventional cable

industry, much as they are now arguing that the costly and

burdensome costs associated with channel mapping are holding them

back now.

6. To help prevent this fro. happening, NIA urges the

Commission to prepare and publish a set of standard clauses

governing minimum program schedules, recapture provisions, and

access to channels, and additional matters that it believes to be

non-negotiable, which must be included in each and every excess

capacity lease. That same piece of paper (or papers) that contains

these required clauses could also contain the telephone number of

the Distribution Services Branch of the Mass Media Bureau which the

potential educational lessor could call to get a better

understanding of its rights and responsibilities. A copy of the

page(s) with the Mandatory clauses should then be submitted to the

Commission as an Attachment to the excess capacity lease, and the

page ought to be initialed by the applicant. At least one member

of NIA believes that, like standard consumer regulations, the
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educator should have the benefit of a five day "cool off period"

after executing an excess capacity lease during which time it can

exercise its right to change its mind. The imposition of the use

of such standard clauses would not have any negative burden on the

negotiation of any other terms of the lease about which the FCC has

no oversight responsibility or concern. Indeed, the institution

of such a proposal would help to make the playing field a little

more level and the effective execise of the FCC's resposibility a

little more certain as to those matters about which it is

legitimately concerned.

THE IMPACT OF NEW TECHNOLOGY

7. It is conventional wisdom that digital compre.sion

technology will have a dramatic impact on the ITFS/wireless

industry. Yet no one knows when this will happen or the exact

impact it will have, nevermind its cost and its practicality.

Indeed it seem. somewhat foolish to speculate. For those who

believe that we are less than two years from implementation of the

technology, the isssue of channel loading is a very temporary

expedient. For others, particularly those for whom the expedient

could have a long term devastating effect, delays beyond a two to

four year period could cause maj or problems. NIA supports a

shorter rather than a longer sunset on the theory that it can be

extended more easily than a longer one can be recalled. Based on

the industry view, NIA supports a two year sunset.
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8. As the new digital technology becomes available, the FCC

should adopt rules that require that a wireless operator electing

to use the technology must make the technology available to the

educator at the same time it installs it for its own purposes.

Further, as of the date the technology is first used, the educator

should be given the unrestricted full-time use of four channell or

the number of channels avilable in a six megahertz bandwidth «

whichever is greater. such provisions would make channel loading

much more like a temporary expedient worth bearing.

OTHER MATTERS

9. Since the Commission does not, historically, require a

licensee to report on such matter. as changes in its proqraa

schedule from that proposed in the application, or change. in the

excess capacity lease, and since channel loading is temporary, NIA

does not support a change in the point system to choose among

mutually exclusive applicants based on whether or not channel

loading is proposed.

10. In view of the present rule that an applicant should not

apply for more channels than it needs for educational purpose.,

what are to be the standards for an educator applying for more than

four channels? In this connection, NIA specifically rejects the

notion that an educator "needs" four channels to get a wireless

partner even though it may only end up using one channel. To

require the educator to demonstrate simultaneous use of all four

channels before it can apply for additional facilities may prove

6
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burdensome to both the educator and the wireless operator, it may

be the only wayan educator can get effective use of a second

channel for its educational purposes. To allow it to file for a

second set of channels while only using one channel requires a

change in the rules. NIA prefers the latter position.

As stated above, the National ITFS Association urges that the

Commission proceed carefully in craftinq rules that permit channel

loading so that educational interests are not crushed in the

process.

Respectfully submitted,

By
oy Jr.
D MARKS
Attorney

June 14, 1993
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